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Court of Appeals of the District of Columbia 

i 

No. 6012. j 

Mrs. Lettie Snyder, Appellant, j 

vs. 

Guy T. Helvering, Commissioner of Internal Revenue. 


Docket No. 46232. 

Mrs. Lettie Snyder, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 
Appearances: 

For Taxpayer: Jesse I. Miller, Esq. 

For Comm’r: L. W. Creason, Esq., I. Graff, Esq. 


Docket Entries. 


1929. 


Nov. 5. Petition received and filed. Taxpayer notified. 
(Fee paid.) 

“ 6. Copy of petition served on General Counsel. 

Dec. 28. Answer filed by General Counsel. 

1930. 

Jan. 2. Copy of answer served on taxpayer. General 
Calendar. 

1932. | 

Jan. 18. Hearing set March 15, 1932. ! , 

Feb. 20. Motion to place on Reserve Calendar filed by 
taxpayer. 2/24/32 granted to 3/30/32. 

Mar. 31. Application for subpoena of R. M. Estes, filed 
by petitioner. 

“ 31. Subpoena issued, R. M. Estes. 

4 ‘30-31. Hearing had before Mr. McMahon, Div. 16— 
continued to 31st of March. Briefs due 
6/1/32. 

May 17. Brief and findings filed by taxpayer. 

“ 28. Brief filed by General Counsel. 

Jun. 8. Transcript of hearing of March 30 and 31st, 
1932, filed. 

1—6012a 
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Nov. 1. Memorandum opinion rendered, Mr. McMahon, 
Div. 16. Judgment will be entered for the 
Commissioner. 

“ 3. Decision entered, Mr. McMahon, Div. 16. 

“ 4. Motion for review bv full Board filed bv tax- 

md + 

payer. 

“ 4. Motion for reconsideration and a new trial filed 

by taxpayer. 

“ 7. Order that memorandum opinion of Nov. 1, 

1932, be reviewed by the Board, entered. 

Dec. 5. Hearing set Dec. 14, 1932, on motion. 

“ 7. Copy of motion and hearing notice served on 

General Counsel. 

“ 14. Hearing had before Mr. McMahon, Div. 16— 

Petitioner’s motion for reconsideration and 
new trial. C. A. V. 

“ 15. Motion to vacate judgment of Nov. 3, 1932, filed 

by taxpayer. 

“ 20. Memorandum filed bv General Counsel. 

1933. 

Jan. 6. Order to vacate decision of Nov. 3,1932, entered. 

“ 3. Transcript of hearing Dec. 14, 1932, filed. 

“ 19. Order to restore to Calendar of 3/8/33 on mo¬ 

tion for reconsideration entered. 

Mar. 8. Hearing had before Mr. McMahon. Div. 16— 
rehearing on merits for additional evidence. 
Stipulation of facts filed—no briefs. 

“ 13. Transcript of hearing 3/8/33 filed. 

2 Apr. 12. Motion for leave to file supplemental brief filed 
by taxpayer. Supplemental brief lodged 
4/11/33. Granted 4/13/33. 

“ 21. Copy! of supplemental brief served on General 

Counsel. 

14 26. Opinion rendered, Mr. McMahon, Div. 16. Deci¬ 

sion will be entered for Commissioner. 

“ 27. Decision entered, Stephen J. McMahon, Div. 16. 

May 12. Stipulation of venue filed. 

“ 12. Petition for review by Court of Appeals of 

D. C. with assignments of error filed by tax¬ 
payer. 

“ 15. Proof of service filed. 

“ 15. Praecipe filed—proof of service thereon. 
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3 [Stamp:] United States Board of 'tax Appeals. 

Filed Nov. 5, 1929. j 

United States Board of Tax Appeals. 

Docket No. 46232. J 

Mrs. Lettie Snyder, Petitioner, j 

vs. 

i 

Commissioner of Internal Revenue, Respondent. 

| 

Petition. 

| 

The above named petitioner hereby petitions for a re¬ 
determination of the deficiency set forth by tjie Commis¬ 
sioner of Internal Revenue in his notice o£ deficiency 
(IT :AR:B-6-MLR-60D) dated October 15, 1929j and as the 
basis of her proceeding, alleges as follows: 

1. Petitioner is an individual, whose address is 622 South 
5th Avenue, W., in the City of Newton, State of Iowa. 

2. The notice of deficiency, copy of which is attached 
hereto and marked Exhibit 4 ‘A,” was mailed t^) petitioner 
on October 15, 1929. 

3. The taxes in controversy are income taies for the 
calendar year 1927 and are for the sum of $^,823.78, all 
of which is in controversy. 

4. The determination of tax set forth in said notice of 
deficiency is based upon the following error: 

The erroneous computation by respondent of the profit 
on the sale of certain shares of stock of the Maytag 

4 Company sold by petitioner during the year 1927. 

5. The facts upon which petitioner relies as the 
basis of this proceeding are as follows: 

On or about the 15th day of April, 1927, petitioner’s hus¬ 
band, in contemplation of death, transferred to 
shares of common stock of the Maytag Comps 
on said date, had a per share value of $27.% or 
$138,125.00. 

Petitioner’s husband died in September, 192 % and the 
said 5,000 shares of Maytag stock were included in his 
gross estate for the purpose of computing thg Federal 
Estate tax, upon the ground and for the reason that the 
conveyance of said stock to this petitioner had been made 


her 5,000 
ny which, 
a total of 


4 


MRS. LETTIE SNYDER VS. 


in contemplation of death. Upon the date of the death of 
petitioner’s husband said stock had a per share value of 
$33.00 or a total value of $165,000.00 at which amount said 
stock was included in decedent’s gross estate and the Fed¬ 
eral estate tax paid thereon. Later and during the year 
1927 petitioner sold the stock for the total amount of $164,- 
700.00. Respondent has determined that in making said 
sale, petitioner realized a taxable profit representing the 
difference between the selling price and the value of said 
stock in April 1927, whereas the proper basis for comput¬ 
ing profit, if any, was and is the difference between the 
selling price and the fair market value of said stock at the 
date of the death of petitioner’s husband. 

Wherefore petitioner prays that this Board may hear the 
proceeding and determine that petitioner realized 

5 no profit upon the sale of said stock. 

JESSE I. MILLER, 

Com’l Nat’l Bank Bldg., 

Washington, D. C., 
Counsel for Taxpayer. 

State of Iowa, 

County of Jasper, ss: 

Mrs. Lettie Snyder, being dulv sworn, savs that she is 
the petitioner herein; that she has read the foregoing peti¬ 
tion and that the statements therein contained are true to 
the best of her knowledge and belief. 

LETTIE SNYDER. 

Subscribed and sworn to before me this 29 day of Octo¬ 
ber, 1929. 

FRANK H. CLEMENT, 

Notary Public. 

My commission expires July 4, 1930. 

6 Exhibit “A”. 

IT :AR :B-6. MLR-60D. 

Mrs. Lettie Snyder, 

622 South 5th Avenue, W., 

Newton, Iowa. 

Madam : 

In accordance with Section 274 of the Revenue Act of 
1926, you are advised that the determination of your tax 
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liability for the year 1927 discloses a deficiency of $2,823.78, 
as shown in the statement attached. 

The section of the law above mentioned allows you to 
petition the United States Board of Tax Appeals within 
sixty days (not'counting Sunday as the sixtieth day) from 
the date of the mailing of this letter for a redetermination 
of your tax liability. 

However, if you do not desire to petition, \[ou are re¬ 
quested to execute the inclosed Form 866 and forward both 
original and duplicate to the Commissioner of Internal 
Revenue, Washington, D. C., for the attention of IT:C:P-7. 
The signing of this agreement form will expedite the clos¬ 
ing of your return by permitting an early assessment of 
any deficiencies and preventing the accumulation of inter¬ 
est charges, since the interest period terminates thirty 
days after filing the agreement form, or on the d^te assess¬ 
ment is made, whichever is earlier; whereas if| no agree¬ 
ment is filed, interest will accumulate to the date| of assess¬ 
ment of the deficiencies. 


Respectfully, 


By 


ROBT. H. LUC^S, 

Commissioner, 


Deputy Comml 


MF-1. 

Inclosures: Statement, Form 866, Form 882. 


ssioner . 


7 Statement. 

IT :AR :B-6. MLR-60D. j 

In re Mrs. Let tie Snyder, 622 South 5th Avepue, W., 

Newton, Iowa. 

Tax Liability. | 


Year. Corrected tax. Tax previously Deficiency. 

liability. assessed. 

1927 . 2,841.80. $18.02 $2,823.78 

i 


The report of the Internal Revenue Agent in Charge at 
Omaha, Nebraska has been reviewed in connection with 
your protest dated August 17, 1928, and the contentions 
presented by your attorney in conference in this office on 
September 10, 1929. 
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Due consideration has been given to your position with 
respect to the stock acquired by you as a gift from your 
husband. It is held that such gift was made in anticipa¬ 
tion of death and therefore this office is precluded by law 
and the regulations pertaining to the Revenue Act of 1926 
from conceding that the basis to you for the purpose of 
determining gain or loss on sale was the value of the stock 
in question at the date of Mr. Snyder's death. See Gen¬ 
eral Counsels' Memorandum 3098, Cumulative Bulletin VII- 
1, Page 164, which in principle applies to the Revenue Act 
of 1926 as well as the Revenue Act of 1924 since the Sections 
referred to are substantially the same in each of the two 
Acts. 

It is accordinglv held that vour tax liabilitv was correctlv 
shown in the revenue agent's report, copy of which was 
furnished you under date of February 14, 1929. 

Recomputation. 

$12,949.35 


i 

26,575.00 I 


Revised net income. $39,525.35 

8 Brought forward.. $39,524.35 

Less: 

Dividends. $11,250.00 

Personal exemption . 1,500.00 12,750.00 

Balance for normal tax. $26,774.35 

Normal tax at 1 %% on $4,000.00. 60.00 

Normal tax at 3% on $4,000.00. 120.00 

Normal tax at 5% on $18,774.35. 938.72 

Surtax on $39,524.35. 1,752.44 

Total . $2,871.16 


Total net income disclosed bv vour return.... 
Add: Profit on sale of 5,000 shares 
of Maytag stock: 

Sale price .$164,700.00 

Value at date of acquisition, 

April 15, 1927 @ 27% per 

share . 138,125.00 
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Less: 

Earned income credit. $13.13 

Tax paid at source. 16.23 


29.36 


Net tax assessable 
Tax assessed. 


$2,841.80 

18.02 


Deficiency in tax .| $2,823.78 

A copy of this letter will be mailed to your authorized 
representative, Mr. Jesse I. Miller, Commercial National 
Bank Building, Washington, D. C. 

Payment should not be made until a bill is received from 
the Collector of Internal Revenue for vour district, and 
remittance should then be made to him. 

MF-1. j 

I 

9 [Stamp:1 United States Board of Tax Appeals. 

Filed Dec. 28, 1929. 

United States Board of Tax Appeals. 

Docket No. 46232. j 

Mrs. Lettie Snyder, Petitioner, 

7 7 i 

vs. 

Commissioner of Internal Revenue, Respondent. 

Answer. 

Now comes the Commissioner of Internal Revenue, the 
respondent herein, by his attorney, C. M. Charest, General 
Counsel, Bureau of Internal Revenue, and for answer to 
the petition heretofore filed in this appeal admits and 
denies as follows: 

1, 2, and 3. Admits the allegations contained in para¬ 
graphs 1, 2, and 3 of the petition. 

4. Denies that the respondent committed the Errors al¬ 
leged in paragraph 4 of the petition. 

5. Admits that on or about the 15th day of Ajjiril, 1927, 
the petitioner’s husband transferred to her 5,000 shares 
of common stock of the Maytag Company, which on said 
date had a per share value of 27% dollars or total of 
$138,125. 
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Admits that later, and during the year 1927, the petitioner 
sold the said stock for the total amount of $164,700. Ad¬ 
mits that the respondent has determined that in mak- 

10 ing said sale the petitioner realized a taxable profit 
representing the difference between the selling price 

and the value of said stock in April, 1927. 

Denies the remaining allegations contained in paragraph 
5 of the petition. 

6. Denies generally and specifically each and every alle¬ 
gation contained in the petition not hereinbefore expressly 
admitted, qualified, or denied. 

Wherefore it is praved that the petition be denied. 
(Signed) ' C. M. CHAREST, 

General Counsel, 
Bureau of Internal Revenue. 

Of Counsel: 

LLOYD W. CREASON, 

Special Attorney, 

Bureau of Internal Revenue. 

LWC/lmh-12/21/29. 

11 United States Board of Tax Appeals. 

Docket No. 46232. 

Lettie Snyder, Petitioner, 
v. 

Commissioner of Internal Revenue, Respondent. 

Promulgated April 26, 1933. 

In 1927 the petitioner’s husband, in contemplation of 
death, made a gift to the petitioner of shares of stock. 
Thereafter petitioner’s husband died, the stock was in¬ 
cluded in his gross estate for estate tax purposes at its 
value at the date of death, and an estate tax was paid 
thereon. Thereafter petitioner sold the stock. Held, that 
under section 204 (a) (5) of the Revenue Act of 1926 the 
proper basis for the computation of gain or loss upon such 
sale is the value of the stock at the time the gift was made, 
that being the “time of such acquisition.” 

Jesse I. Miller, Esq., for the petitioner. 

I. Graff, Esq., and Lloyd W . Creason, Esq., for the re¬ 
spondent. 
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Opinion . 

McMahon : This is a proceeding for the rede termination 
of an asserted deficiency in income taxes for the calendar 
year 1927 in the amount of $2,823.78. j 

It is alleged that the respondent erred in computing the 
profit on the sale by petitioner in 1927 of 5,00P shares of 
stock of the Maytag Company. 

The parties entered into the following agreeJl statement 
of facts: 

It is hereby stipulated and agreed by and between the 
parties hereto, through their respective attorneys, that the 
following facts shall be taken as true, provided, however, 
that this stipulation shall be without prejudice to the right 
of either party to introduce other and furtheit testimony 
not inconsistent with the facts herein stipulatedjto be true: 

(1) Petitioner is an individual residing in Nekton, Iowa. 

(2) On or about April 15, 1927, petitioner % husband, 

Howard F. Snyder, in contemplation of death alnd without 
consideration in money or money’s worth transferred to 
the petitioner five thousand (5,000) shares of the common 
stock of the Maytag Company, a corporation, whjich on said 
date had a value of $27,625 per share, or a total value of 
$138,125.00. | 

(3) Petitioner’s husband died on September 2, 1927. The 
petitioner, as executrix, filed a Federal estate tax return 

on behalf of the estate of Howard F. Snyder in 
12 which there was included in the gross estate for the 
purposes of computing the Federal estat|e tax said 
five thousand (5,000) shares of Maytag Company stock for 
the reason that the conveyance of said stock t<j) the peti¬ 
tioner had been made in contemplation of deatlj. 

(4) Upon the date of death of petitioner’s husband said 
stock had a value of $31.25 per share, or a total value of 
$156,250.00, at which amount said stock was included in the 
gross estate in the said Federal estate tax retuiin and the 
Federal tax paid thereon. 

(5) In December 1927 the petitioner sold said five thou¬ 
sand (5,000) shares of stock for the total amount of $164,- 
700.00. 

(6) The respondent contends that the basis f or j determin¬ 
ing the gain upon the sale of said stock is the val(ie thereof 
in April 1927, to wit, $138,125.00, at which time ^aid stock 
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was given to the petitioner by her husband in contempla¬ 
tion of death. 

(7) The petitioner contends that the basis for determin¬ 
ing the gain on the sale of said stock is the value thereof 
at the date of death of petitioner’s husband, to wit, $156,- 
250.00. 

(8) The petitioner’s husband acquired said five thousand 
(5,000) shares of stock at a total cost to him of $3,035.00. 

We are here called upon to determine the proper basis to 
be used in the computation of gain or loss upon the sale 
by the petitioner in 1927 of 5,000 shares of the common 
stock of the Maytag Company. The applicable provisions 
of the Revenue Act of 1926 are set forth in the margin. 1 

Under those provisions the basis to be used in the case 
of property which was acquired by gift made in contem¬ 
plation of death, and which was included in the gross estate 
of the donor for estate tax purposes, as it was here, is the 
value of the property at the time of acquisition. The re¬ 
spondent has held that the time of acquisition was on or 
about April 15, 1927, the date that the gift was made, and 
that the proper basis is the value of the property at that 
time, $138,125. Petitioner, on the other hand, contends 
that the time of acquisition was the date of the death of 
the petitioner’s husband, and that the proper basis is the 
value of the stock at the date of his death, $156,250. 

The petitioner points out that provisions similar to those 
of the Revenue Act of 1926 with which we are here 
13 concerned are contained in the Revenue Acts of 1921 
and 1924 (secs. 202 (a) (3) and 402 (c) of the Rev- 


1 Sec. 204. (a) (;">>i If the property was acquired by bequest, devise, or 
inheritance*, the basis shall be the fair market value of such property at 
the time of such acquisition. The provisions of this paragraph shall apply 
to the acquisition of such property interests as are specified in * * * 

subdivision (c) or (f) of section .”>02 of this Act. 

Sec. .'>02. The value of the gross estate of the decedent shall be deter¬ 
mined by including the value at the time of his death of all property, 
real or personal, tangible or intangible, wherever situated— 

****** * 

(c> To the extent of any interest therein of which the decedent has at 
any time made a transfer, by trust or otherwise, in contemplation of or 
intended to take effect in possession or enjoyment at or after his death, 
except in case of a bona fide sale for an adequate and full consideration 
in money or money’s worth. * * * 
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enue Act of 1921 and secs. 204 (a) (5) and 30^2 (c) of the 
Revenue Act of 1924), and that under each act the basis in 
the case of property acquired by gift made in contempla¬ 
tion of death, as well as the basis in the case f)f property 
acquired by bequest, devise or inheritance, is its fair market 
value at the time of acquisition, whereas the basis under 
each revenue act for property acquired by aj gift made 
after December 31, 1920, but which was not mjade in con¬ 
templation of death is the same as the basi^ which the 
property would have in the hands of the donor \ (Sec. 202 
(a) (2), Revenue Act of 1921, and sec. 204 (a) (2), Revenue 
Acts of 1924 and 1926.) She further points |out that in 
each act both property acquired by bequest, devise or in¬ 
heritance, and property acquired by gift made i in contem¬ 
plation of death, are to be included in the gross estate of 
the donor, for estate tax purposes, at its value frt. the time 
of the death of the decedent. She therefore contends that 
the obvious purpose of Congress was to make the basis for 
returning gain or loss, in the case of property j which was 
acquired by gift made in contemplation of death, the “last 
tax paid value,” that is, its value at the date o£ the death 
of the decedent, at which value it was included iji the gross 
estate of the donor. 

In support of her contention, she cites the report of the 
Finance Committee of the Senate on the Revenue Bill of 
1921, where in regard to section 202 (a) (2) o£ that bill, 
which deals with the basis in the case of property acquired 
by gift after December 31, 1920, it was said in hart: 

This paragraph does not apply to gifts made in contem¬ 
plation of death or to gifts made to take effect in bossession 
and enjoyment at or after death, but such testamentary 
gifts are to be treated as bequests or devises. 

We do not agree, however, with the contentions of the 
petitioner that the date of acquisition of the property herein 
involved, which was acquired by gift made in contempla¬ 
tion of death, was the date of death of the petitioner’s 
husband. The fact that the basis in the case or property 
acquired either by bequest, devise or inheritance, or by 
gift made in contemplation of death, and which was in¬ 
cluded in the gross estate of the donor for estath tax pur¬ 
poses, is, under the revenue act, the value at the time of 
acquisition, and the fact that the time of acquisition in the 
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case of property acquired by bequest, devise or inheritance 
has been held to be the date of the death of the donor (see 
Brewster v. Gage, 280 U. S. 327), does not mean that the 
time of acquisition in the case of a gift made in contempla¬ 
tion of death is the date of the death of the donor. 

In the instant proceeding the stock was acquired by the 
petitioner at the time the gift was made on or about 
14 April 15, 1927. At that time the petitioner acquired 
absolute title to the stock. The word “acquire/’ 
from which the word “acquisition” is derived, means to 
obtain “as one’s own.” City Bank Co., 1 B. T. A. 210. The 
fact that the gift was made in contemplation of death has 
no bearing upon the question of the time of acquisition, it 
might be well to point out that the fact that property has 
been included in a gross estate for estate tax purposes does 
not necessarily require that the property shall thereafter 
take as a basis the value at which it was included in the 
gross estate. Helen G. Carpenter , 27 B. T. A. 282 and Fannie 
E. Lang, 23 B. T. A. 854; affirmed in Lang v. Commissioner, 
61 Fed. (2d) 280; George D. Widener, 8 B. T. A. 651; and 
Ernest M. Bull, Executor, 7 B. T. A. 993. 

There is no ambiguity in section 204 (a) (5) of the Reve¬ 
nue Act of 1926. It clearly provides that the basis in the 
case of property acquired by gift made in contemplation 
of death and which was included in the gross estate of the 
donor, shall be the fair market value of such property at 
the time of such acquisition. The intention of the Congress 
is to be sought for primarily in the language used, and 
where this expresses an intention reasonably intelligible 
and plain, it must be accepted without modification by re¬ 
sort to construction or conjecture. Thompson v. United 
States, 246 U. S. 547; United States v. Goldenherg, 168 U. S. 
95; and United States v. Lexington Mill & Elevator Co., 
232 U. S. 397. 

We hold that the respondent did not err in holding that 
the time of acquisition of the stock by the petitioner was on 
or about April 15, 1927, the date the gift was made, and 
that the pr'oper basis is the value of the stock at that time, 
$138,125. 

Reviewed by the Board. 

Decision will be entered for the respondent. 
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15 United States Board of Tax Appeals, Washington. 

Docket No. 46232. I 

Lettie Snyder, Petitioner, 

v. | 

Commissioner of Internal Revenue, Respondent. 

Decision. j 

Pursuant to the determination of the Board, a!s set forth 
in its report promulgated April 26, 1933, it is ordered and 
decided that there is a deficiency of $2,823.78 for the calen¬ 
dar year 1927. 

I 

Enter. 

[Seal II. S. Board of Tax Appeals.] 


(Signed) STEPHEN J. McMAHpN, 

Member. 


Entered Apr. 27, 1933. 


16 U. S. Board of Tax Appeals. Filed May |2, 1933. 

United States Board of Tax Appeals. | 

■ 

Docket No. 46232. 

Lettie Snyder, Petitioner, 
v 

* 

Commissioner of Internal Revenue, Respondent. 

Agreement for Review by the Court of Appeal0 of the 

District of Columbia. 

It is agreed between the parties to these proceedings, by 
their respective undersigned attorneys of record, j that pur¬ 
suant to Section 1002 (d) of the Revenue Act of 1926, the 
decision of the United States Board of Tax Appeals in the 
above named proceedings may be reviewed by the Court 
of Appeals of the District of Columbia. 

(Signed) JESSE I. MILLER, 

Counsel for Petitioner , Commercial 
National Bank Building , Washington D. C. 

(Signed) C. M. CHAREST, j 

General Counsel , Bureau of Internal 

Revenue, Counsel for Respondent . 
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17 [Stamp:]! United States Board of Tax Appeals. 

Filed May 12, 1933. 

United States Board of Tax Appeals. 

Docket No. 46232. 

Lettie Snyder, Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 

Petition of Lettie Snyder for Review by the Court of Ap¬ 
peals of the District of Columbia of a Decision of the 
United States Board of Tax Appeals. 

Now comes petitioner, by Jesse I. Miller, her attorney 
of record in the above-mentioned cause, and herebv files 
her petition foi*| a review by the Court of Appeals of the 
District of Columbia of a decision of the United States 
Board of Tax Appeals rendered on April 27, 1933, deter¬ 
mining a deliciencv in Federal income taxes for the calen- 
dar year 1927 of $2,823.78 and respectfully represents: 

I. Petitioner is a citizen and resident of the State of 
Iowa, residing in the City of Newton in said State; that 
on or about the 15th day of March, 1928, she duly filed with 
the Federal Collector of Internal Revenue at Des Moines, 
Iowa, a Federal income tax return and paid to the said 
Collector the tax appearing to be due thereon. 

II. The nature of the controversy is as follows, to wit: 
On or about April 15, 1927, petitioner’s husband, Howard 

F. Snyder, in contemplation of death and without con¬ 
sideration in money or money’s worth, transferred to this 
petitioner five thousand (5,000) shares of the common stock 
of the Maytag Company, a corporation, which, on 

18 said date, had a value of $27,625 per share or a total 
value of $138,125.00; that petitioner’s husband died 

on September 2, 1927; that petitioner, as executrix under 
the will of her said husband, thereafter filed a Federal 
estate tax return on behalf of the estate of Howard F. Snv- 

mt 

der, in which there was included in the gross estate, for 
the purpose of computing the Federal estate tax, the said 
five thousand shares of Maytag Company stock for the 
reason that the conveyance of said stock to petitioner had 
been made in contemplation of death. Upon the date of 
death of petitioner’s husband said stock had a value of 
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$31.25 per share or a total value of $156,250.00 at which 
amount said stock was included in the gross estate in the 
said Federal estate tax return and the Federal estate tax 
paid thereon. 

In December, 1927, petitioner sold said five thousand 
shares of stock for the total amount of $164,706.00. Peti¬ 
tioner included in her said personal Federal income tax 
return for the year 1927 a profit on the sale of| said stock 
of $8,450.00, which represented the difference between the 
selling price thereof and the value of said stock at the date 
of her husband’s death. 

Thereafter, the Commissioner of Internal Revenue de¬ 
termined that the proper taxable profit upon fjlie sale of 
said stock was $26,575.00, which was the difference between 
the selling price thereof and the value of said stock at the 
time the same had been given to petitioner by liir husband 
in contemplation of death. The Commissioner c|f Internal 
Revenue thereupon determined a deficiency in petitioner’s 
income taxes for the year 1927 in the amount ot] $2,823.78, 
based upon his aforesaid action and communicatjed his de¬ 
termination in said respect to this petitioner by a so-called 
sixty day letter from which petitioner appealed to the 
United States Board of Tax Appeals. Thereafter a hear¬ 
ing was held before said Board following which the Board 
delivered its report and decision and on j April 27, 
19 1933, entered its final order affirming the| action of 

the Commissioner in the respects above indicated 
and determining a deficiencv in income tax for' the vear 
1927 of $2,823.78. ‘ ! 

III. Petitioner, being aggrieved by the determination of 
the United States Board of Tax Appeals, desires to obtain 
a review thereof by the Court of Appeals of the District 
of Columbia and to that end has entered into an agreement 
with respondent that, pursuant to Section 1002(p) of the 
Revenue Act of 1926, the decision of said Board of Tax 
Appeals may be reviewed by the said Court of Appeals 
of the District of Columbia, said agreement having hereto¬ 
fore been duly filed with the Clerk of the said United States 
Board of Tax Appeals; wherefore, petitioner prates that a 
transcript of the record be prepared in accordance with 
the rules of the said Court of Appeals of the D|strict of 
Columbia and transmitted to the Clerk of said bourt for 
filing and appropriate action to the end that th|e errors 
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complained of may be reviewed and corrected by the said 
Court of Appeals of the District of Columbia. 

IV. Petitioner’s Assignments of Error are as follows: 

1. That the United States Board of Tax Appeals erred 
in determining that, where a gift has been made in con¬ 
templation of death and for that reason included in the 
donor’s taxable estate at its value at the date of said 
donor’s death, the taxable gain on a sale by the donee sub¬ 
sequent to the donor’s death is the difference between the 
selling price of said gift and its value at the time such gift 
was made. 

2. That the United States Board of Tax Appeals erred 
in not determining that, where a gift is made in contempla¬ 
tion of death and for that reason included in the donor’s 
taxable estate at its value at the date of said donor’s 
death, the taxable gain on a sale by the donee subsequent 

to the donor’s death is the difference between the 
20 selling price of said gift and its value at the date of 
the donor’s death. 

3. That the Board erred in sustaining the deficiency 
determined by respondent. 

4. That the Board erred in not determining that there 
was no defieiencv in tax. 

i JESSE I. MILLER, 

Commercial National Bank Building, 
Washington, D. C., Attorney for Petitioner. 

District of Columbia, ss : 

Jesse I. Miller, being first duly sworn, says that he is 
petitioner’s attorney of record in the above-mentioned 

cause: that, as such attornev, he is authorized to verifv the 
, 7 . * 7 * 
foregoing petition for review; that he has read said peti¬ 
tion and is familiar with the statements contained therein; 
that said statements are true to the best of his knowledge, 
information and belief. 

JESSE I. MILLER. 

Subscribed and sworn to before me this 11th dav of Mav, 
1933. 

[seal.] WILMA G. KING, 

Service accepted. Notary Public. 

(Sgd.) C. M. CHAREST, 

General Counsel, 

Bureau of Internal Revenue. 
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Filed May 15, 1933. 

United States Board of Tax Appealsi 

Docket No. 46232. i 

Lettie Snyder, Petitioner, 
vs. 

Commissioner of Internal Revenue, 

Prcecipe for Record. 

To the clerk of the United States Board of Ta^ Appeals: 

You are hereby requested to prepare and certify and 
transmit to the Clerk of the Court of Appeals of the Dis¬ 
trict of Columbia, with reference to the petition for review 
heretofore filed by the petitioner in the above-mentioned 
cause, a transcript of the record prepared and transmitted 
as required by law and by the rules of said Coqrt, and to 
include in said transcript of record the following: 

1. The docket entries of all proceedings before the Board 
of Tax Appeals. 

2. Pleadings before the Board of Tax Appedls as fol¬ 
lows : 

(a) Petition. 

(b) Answer. 

3. Opinion of the Board of Tax Appeals promulgated on 
April 26, 1933. 

4. The Board’s decision of redeterminatioq entered 
April 27, 1933. 

5. Agreement of parties for review by {he Court 

22 of Appeals of the District of Columbia. 

6. The petition for review filed by petitioner. 

7. This Praecipe. 

(Sgd.) JESSE I. MILLER, 

Commercial National Bank Building, 
Washington, D. C., Attorney for Petitioner. 

Service accepted May 15th, 1933. 

(Sgd.) C. M. CHAREST, | 

General Counsel. 

7 

Bureau of Internal Revenue. 
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23 United States Board of Tax Appeals, Washington. 

Docket No. 46232. 

Mrs. Lettie Snyder, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Certificate. 

I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 22, inclu¬ 
sive, contain and are a true copy of the transcript of record, 
papers, and proceedings on file and of record in my office 
as called for by the Praecipe in the appeal as above num¬ 
bered and entitled. 

In testimonv whereof, 1 hereunto set mv hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 6th day of 
July, 1933. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk United States Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. No. 6012. 
Mrs. Lettie Snyder, appellant, vs. Guy T. Helvering, Com¬ 
missioner of Internal Revenue. Court of Appeals, District 
of Columbia. Filed Jul. 7, 1933. Henry W. Hodges, Clerk. 
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IN THE 


Court of appeals, district of Columbia 

April Term, 1933. j 

— 

I 

i 

No. 6012. 

Lettie Snyder, Appellant, 
vs. 

Guy T. Helvering, (Commissioner on Internal | 

Revenue, Appellee. 

BRIEF FOR APPELLANT. 

j 

JURISDICTIONAL STATEMENT. 

I 

This appeal seeks the review of a decision of t[he 

United States Board of Tax Appeals determining a 

deficiencv in income taxes for the voar 1927. The Ttax 
* 

Board’s final order was entered on April 27, 1933; 
petition for review was filed on May 12, 1933, and the 
case docketed here on July 7, 1933. This Court l^as 
jurisdiction under Sections 1001 and 1002(d) of the 
Revenue Act of 1926, Section 1101(a) of the Revenue 



Act of 1932 and the agreement of the parties that this 
Court mav review the order of tlie Tax Board. (R. p. 
13) 


FACTS. 


The facts, as stipulated and incorporated in the 
Board’s report and decision (R. pp. 0-10), are as fol¬ 
lows : 


“Petitioner (appellant) is ail individual resid¬ 
ing in Newton, Iowa. On or about April 15, 1027, 
petitioner's husband, Howard F. Snyder, in con¬ 
templation of death and without consideration in 
money or money’s worth transferred to the peti¬ 
tioner live thousand (5,000) shares of the common 
stock of the Maytag Company, a corporation, 
which on said date had a value of $27,025 per 
share, or a total value of $138,125.00. 

“Petitioner’s husband died on September 2, 
1927. The petitioner, as executrix, filed a Federal 
(‘state tax return on behalf of the estate of How¬ 


ard F. Snvder in which there was included in the 
gross estate for the purpose of computing die 
Federal estate tax said live thousand (5,000) 
shares of Maytag Company stock for the reason 
that the conveyance of said stock to the petitioner 
had been made in contemplation of death. Upon 
the date of death of petitioner’s husband said 
stock had a value of $31.25 per share, or a total 
value of $150,250.00, at which amount said stock 
was included in the gross estate in the said Fed¬ 
eral estate tax return and the Federal tax paid 
thereon. In December, 1927, the petitioner sold 
said five thousand (5.000) shares of stock for the 
total amount of $104,700.00. 

“The respondent (appellee here) contends that 
the basis for determining the gain upon the sale 
of said stock is the value thereof in April, 1927, 
to wit, $138,125.00, at which time said stock was 





given to the petitioner by her husband in contem¬ 
plation of death. 

“The petitioner (appellant) contends that the 
basis for determining the gain on the sale of staid 
stock is the value thereof at the date of death of 
petitioner’s husband, to wit, $156,250.00. 

“The petitioner’s husband acquired said jtiw 
thousand (5,000) shares of stock at a total cost 
to him of $3,035.00.” 

ASSIGNMENTS OF ERROR AND ISSUE. 


Appellant relies upon Assignments of Error Nos. 
1-4, inclusive, appearing on page 16 of the printed 
record. 


The single issue of law growing out of the stjpu 


lated facts and Assignments of Error is whether the 


proper basis for computing the profit on the saltf of 
stock by appellant is its value when received by her 
from her husband, in contemplation of death (as ap¬ 
pellee contends and as the Tax Board found); or (as 
appellant contends) its value at the date of deatl| of 
appellant's husband, at which value it was inclulded 
in the husband’s estate tax return and the estatejtax 
paid thereon. 


STATUTES INVOLVED. 


A decision turns upon the proper constructioi| of 
the following sections of the Revenue Act of 19261: 


“Section 204 (a)(5)—If the property was ac¬ 
quired by bequest, devise, or inheritance, the basis 
shall be the fair market value oi‘ such property 


at the time of such acquisition. The provisions 
of this paragraph shall apply to the acquisition 
of such property interests as are specified in sub¬ 
division * * * (c) or (f) of section 302 ol‘ this 

Act. 
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“Section 302—The value of the gross estate of 

o 

the decedent shall be determined bv including the 
value at the time of his death of all property, 
real or personal, tangible or intangible, wherever 
situated— 

**#**##* 

(c) .To the extent of any interest therein of 

which the decedent has at anv time made a trails- 

* 

fer, by trust or otherwise, in contemplation of or 
intended to take effect in possession or enjoyment 
at or after his death, except in case of a bona fide 
sale for an adequate and full consideration in 
monev or monev’s worth. 

(f) To the extent of any property passing un¬ 
der a general power of appointment exercised by 
1 lie decedent (1) by will, or (2) by deed executed 
in contemplation of, or intended to take effect in 
possession or enjoyment at or after, his death, 
exceptjin case of a bona fide sale for an adequate 
and full consideration in monev or monev’s 
worth.’ ’ 


ARGUMENT. 

I. 

The Statute and Its Legislative History. 

As above indicated, the only question here involved 
is the proper basis for determining the profit on the 
sale by appellant of the five thousand shares of May¬ 
tag Company stock received by her from her husband 
in contemplation of death. 

Appellee contends that the value of this stock at 
the date of gift ($138,121.00) is the correct basis and 
the Tax Board has so found. Appellant claims that 
tiie correct basis is the value of the stock ($156,250.00) 
at the date of death of appellant’s husband, at which 
figure it was included in his taxable estate and the es- 
tate tax paid thereon. 
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Ihe question must be determined by a construction 
of Section 204(a)(5) of the Revenue Act of 1926 quoted 
above. Section 302(c) of that Act, referred to inj Sec¬ 
tion 204(a)(5), relates to gifts made in contemplation 
of death. Restating the provisions of Section 2G|4(a) 
(5) in the light of Section 302(c), it appears that Sec¬ 
tion 204(a)(5) provides, so far as is here material, 
substantially as follows: 


“If the property was acquired by bequest 
vise or inheritance, the basis shall be the 
market value of such property at the time of 
acquisition. The provisions of this parag 
shall apply to the acquisition of gifts mad 
contemplation of death.” 


, de- 
<• 

ran 
such 
*aph 
e in 


Section 204(a)(5) of the Revenue Act of 1926 is 
identical with Section 204(a)(5) of the Revenue Act 
of 1924 and Section 202(a)(3) of the Revenue Act of 
1921. The provision was first incorporated in the Rev¬ 
enue Act of 1921 and has been continuously preserved 
in subsequent Acts. It will be necessary, therefore in 
the first instance, to examine the situations wliicli led 
to the original enactment of this provision in the jl921 
Act. j 

Prior to the 1921 Act, the basis for determining 
gain upon the sale of property acquired by gift had al¬ 
ways been considered to be the value of such gift at 
the time received by the donee. This construction of 
law led to many abuses, the principal of which jwas 
that a person contemplating a sale of property cd>uld 
make a gift of it to some close relative and then ljave 
the property sold by the donee. The effect of such a 
procedure was, in most instances, materially to requee 
the amount of taxable profit on the sale, the dcineo 
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being liable for a tax on a profit representing the dif¬ 
ference between the selling price and the value of the 
property at date of gift, whereas the donor, had he 
made the sale, would have realized a taxable profit 
represented by the difference between the selling price 
and its cost to him. 


The Revenue Act of 19*21 attempted to correct this 
situation. It provided by Section 202(a)(2) that 
where property was acquired by gift after December 
.31, 1920, the basis should be the same as it would hav<* 
been in the hands of the donor. This effectively closed 
the loophole in the prior taxing Acts and made the 
basis, in ,the case of gifts, the value of the property 


at the date of its last preceding taxable disposition. 

The 1921 Act and succeeding Acts attempted to close 
certain other loopholes of a similar nature. The sub¬ 
stance of these various measures, relating principally 
to property received in reorganizations of corpora¬ 
tions, was to bring about the same result as was 
reached in respect of gifts by the 1921 Act—that is, 
that the basis for determining gain on any property 
sold was its original basis, increased only by such 
amounts as had theretofore been subjected to a Fed¬ 
eral tax. Thus was initiated and developed a definite 
legislative policy to establish as the basis for com¬ 
puting profit upon the sale of any asset its last tax- 
paid value. See Section 202, Act of 1921; Sections 203 
and 204, Act of 1924. 


With this general end in view, the Congress, in en¬ 
acting the 1921 Act, realized that there was a differ¬ 
ence existing in respect of gifts made in contempla¬ 
tion of death and those not made in contemplation of 
death. In the former class, the value of the property 
at date of death was required to be included in the re- 


ported estate for estate tax purposes and, therefore, 
this value became tax-paid. In the latter case, how¬ 
ever, the Congress was seeking to close the loophole 
whereby all Federal tax was being avoided on th^ dif¬ 
ference between the value of the property at dalte of 
gift and its original cost to the donor. 

By the 1921 Act, therefore, the Congress distin¬ 
guished between gifts not made in contemplation of 


death and gifts made in contemplation of death.! As 
to the latter, the rule was incorporated in Section 


202(a)(3), above referred to, the obvious purpos 
which was to make the basis of a gift made in 


c of 
con¬ 


templation of death its laxt tax-paid value , i. c. y its 
value at date of the donor’s death. It, therefore, pro 
vided by Section 202(a) (3) that the same basis should 


apply to gifts made in contemplation of death aj< ap¬ 
plied to property received by bequest, devise or inher¬ 
itance. | 

While the meaning of this Section is quite obvious 
on its face, there need be no uncertainty concerning 
the purpose which the Congress had in view. ! The 
report of the Finance Committee of the Senate on the 
Revenue Bill of 1921 (Calendar 289, 67th Congress, 
First Session, Report Xo. 275) discussed the forego¬ 
ing situation verv clearlv. It will be sufficient beta to 
quote from pages 10 and 11 from that report as fol¬ 
lows : 

“An essential change, however, is made iji the 
case of property acquired by gift. Xo explicit 
rule is found in the present statute for determin¬ 
ing gain or loss resulting from the sale of I such 
property, but the Treasury Department has! held 
that the proper basis for such determination i|s the 
fair market price or value of such property at the 


8 


time of its acquisition by the donee. This rule has 

been the source of serious abuse. Taxpayers who 

have property the value of which has increased, 

give such property to wives or relatives, by whom 

it mav be sold without taxation of the increase in 
* 

value which took place while the property was 
owned by the donor. The proposed bill, in para¬ 
graph (2) of subdivision (a), provides a new and 
just rule, namely, that in the case of property ac¬ 
quired by gift after December 31, 1920, the basis 
for computing gain or loss is the same as that 
which it would have in the hands of the donor or 
the last preceding owner by whom it was not ac¬ 
quired by gift. This means that if the property 
cost the donor $50, and at the time it was given to 
the donee it was worth $100, for which amount it is 
sold by tlie donee, the income of the donee would 
be $50. instead of nothing, as under the present 
law. * * * This parayraph does not apply to 

yifts made in contemplation of death or to yiffs 
made to tahr effect in possession and enjoyment rt 
or after death . but such testamentary yifts are to 
he treated as bequests or devises.” (Italics ours.) 

It will thus be seen that it was not only the quite 
apparent purpose of Congress, as gathered from the 
statute itself, but the one clearly stated in the report 
of the Committee that gifts made in contemplation of 
death werejto be treated, so far as gain on their subse¬ 
quent sale was concerned, exactly as if such gifts had 
been “bequests or devises.” 

This conclusion being inescapable from the fore¬ 
going situations, it remains only to determine the basis, 
under the 1926 Act, to apply to bequests and devises 
in the event of their subsequent sale. 

That Act provides, as above indicated, that the basis 
is the value of the property “at the time of acquisi¬ 
tion.” 


For a good many years there was considerable con¬ 
troversy as to the exact meaning of the word “acquisi¬ 
tion” in the context just referred to. The Treasury 
Department uniformly maintained that “acquisition” 
meant “date of death.” Many taxpayers took th4 posi¬ 
tion that “acquisition” did not mean “date of d^ath” 
but that it referred to the date of final distribution of 
an estate which was the time when a beneficiary 
actually came into possession of property passing at 
death. 

This question was finally put to rest by the decision 
of the Supreme Court of the United States in Brewster 
vs. Gage, 280 U. S. 327. The Court there held that 
“acquisition” meant “date of death”, and thaft the 
basis for determining gain or loss upon the subsequent 
sale of property acquired by devise or bequest was its 
value at “date of death.” 

Applying the foregoing reasoning to the case aij bar, 
it seems clear that, under Section 204(a)(5) of the 
Revenue Act of 1926, the basis for property acquired 
by devise or bequest is its value at “date of de^th” 
and that the same basis is to be applied to gifts rpade 
in contemplation of death. 

II. 

The Supreme Court of the United States Has Adopted 

Appellant’s View. 1 

It will now be seen that appellant’s contention has 
been approved by the Supreme Court of the United 
States. 

In Lang v. Commissioner of Internal Revenue , 289 
U. S. 109, it appeared that Mrs. Lang and her husband 
had purchased certain real estate in 1915, taking title 




10 


as tenants bv the entiretv. The husband died in 1924 
•> * 

and the value of this real estate at that time (less the 
percentage of the wife’s contribution to the original 
purchase price) was reported in his estate tax return 
and the estate tax paid thereon. The property was 
sold by the wife in 1925 and the question then presented 
was whether the proper basis for computing the profit 
for income tax purposes was the cost of the property 
in 1915 or its value at the date of the husband’s death. 

The determination of this question involved, as in the 
case at bar, a consideration of Section 204(a) of the 
Revenue Act of 1926 which provides that 

“The basis for determining the gain or loss 
from the sale or other disposition of property ac¬ 
quired after February 28. 1913, shall be the cost 
of such property; except that— 

5. If the property was acquired by bequest, de¬ 
vise or inheritance, the basis shall be the fair 
market value of such property at the time of such 
acquisition. The provisions of this paragraph 
shall apply to the acquisition of such property in¬ 
terests as are specified in subdivision * * "(c) 

or (f) of Section 302 of this Act.” 

Section 204(a)(5) just requoted is the same section 
involved in the case at bar. The Court pointed out in 
the Lanp case that the interest which accrued to the 
wife upon her husband’s death was not “acquired by 
bequest, devise or inheritance” and that, therefore, 
“cost” and not value at date of death was the proper 
basis for computing profit on the subsequent sale, un¬ 
less estates by the entirety came within the provisions 
of Section 204(a)(5) which prescribed value at date of 
death as the proper basis. Said the Court: 
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‘‘The foregoing view is confirmed, if that be nec¬ 
essary, by a consideration of the language imme¬ 
diately following the quotation from paragraph 
(5), section 204(a), supra , namely, ‘The provi¬ 
sions of this paragraph shall apply to the acquisi¬ 
tion of such property interests as are specified in 
subdivision * * (c) or (f) of section 302 of 

this Act.’ 

“Subdivision (c) deals with transfers by the 
decedent made in contemplation of or intended to 
take effect in possession or enjoyment at or pftcr 
his death; and subdivision (f) has reference to 
property passing under a general power of ap¬ 
pointment exercised by the decedent by will or 
deed in like contemplation or with like intention. 
Oh. 27, 44 Stat. 70-71. 

“The significant circumstance is that subdivi¬ 
sion (e), which relates to interests held as joint 
tenants by the decedent and any other persoji, or 
as tenants by the entirety by the decedent and 
spouse, is not included in the enumeration. [The 
result is that the interest held by a joint tenaiit or 
tenants by the entirety is expressly included in 
determining the value of the gross estate for (pur¬ 
poses of the estate tax, but not so included Las a 
basis for determining gain or loss under Section 
204(a). 

“The express inclusion of the subdivision iij the 
former case and its omission in the latter (per¬ 
suasively suggests that Congress did not intend 
to include estates by the entirety under the phrase 
‘by bequest, devise, or inheritance.’ If Congress 
did so intend, it is hard to understand why sub¬ 
division (e) of section 302 was not expressly 
adopted as were (c) and (f). Compare William 
P>. Bend v. Jesse Hoyt, 13 Pet. 263. 272-273.” 
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Thus the Supreme Court clearly recognized that the 
basis for computing profit on the sale of a gift made 
in contemplation of death was its value at the date of 
death and premised its decision in the Lang case upon 
the ground, among others, that the provision made as 
to gifts in contemplation of death failed to include es¬ 
tates bv the entiretv. 


III. 

The Tax Board’s Opinion Analyzed. 

Despite the foregoing, the opinion of the Tax Board 
(which, it must be remarked, was announced prior to 
the decision of the Lang case) reaches the conclusion 
that the correct basis for determining profit on appel¬ 
lant’s sale of stock is its value at the time the gift was 

made to her bv her husband and not its value at the 

* 

date of his death. 

This conclusion is reached bv the Board bv reasoning 
substantiallv as follows: 

Section 204(a)(5) of the Revenue Act of 1026 pro¬ 
vides that the basis for determining gain or loss on tlie 
sale of assets received by bequest, devise or inheri¬ 
tance shall be the value at 4 ‘the time of * * * ac¬ 

quisition.*’ The same basis, l. c. “time of acquisition.” 
says the Board, also applies to gifts made in contem¬ 
plation of death. While the time of acquisition of be¬ 
quests and devises is the date of death (Brewster r. 
Gage, supra), nevertheless, the time of acquisition of 
gifts made in contemplation of death is during the 
donor’s lifetime, ?. e. when the gift is actuallv deliv- 
ered. Thus the Board concludes that, whereas the 
basic date as to both bequests and devises and gifts 
made in contemplation of death is “time of acquisi- 




. I 

turn,” nevertheless, the “time of acquisition,’’ Within 
the meaning of the statute, is different in the cjise of 
bequests and devises and in the case of gifts in con¬ 
templation of death. | 


The fundamental error in the Board’s reasoning is 

1 0 

that it has misread the statute. The statute, aftci’ first 
providing that the basis for determining gain on prop¬ 
erty acquired by bequest or devise shall be its lvalue 
“at tlie time of such acquisition”, then further pro¬ 
vides that 


“The provisions of this paragraph shall 4pply 
to the acquisition” 

of gifts made in contemplation of death. 

Obviously, a different meaning might attach to the 
latter clause if it read that 


“The provisions of this paragraph shall (ipply 

to” 


gifts made in contemplation of death. If such weije its 
language, there might be some basis, ignoring the cither 
factors discussed above, for the Board’s conclusion, 
since in such a case the section might more plausibly 
be construed to mean that since “time of acquisition” 
was the basic date in respect of bequests and deViscs 
and since this provision applied to gifts made in con¬ 
templation of death, then “time of acquisition” Was 
the proper basis for such gifts. 

But the statute does not so read. On the contrary, 
the provision concerning bequests and devises is mfide 
applicable “to the acquisition ” of gifts in contempla¬ 
tion of death and not to the gifts themselves. In otjher 
words, the “acquisition” of gifts made in contempla- 
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tion of death is put upon the same basis as if such gifts 
had been received at death, which, after all, is the 
underlying basis upon which they are subjected to an 
inheritance tax. Knowllon v. Moore, 178 U. S. 41. 

The effect of the statute is, therefore, to provide 
that the date of “acquisition” of gifts made in con¬ 
templation of death shall, for taxable purposes, he 
considered the same as if such gifts had been received 
by bequest, devise or inheritance, i. e at the date of 
donor’s death. Brewster v. Gage, supra. 

CONCLUSION. 

From the foregoing it has been seen that there has 
been and still exists a legislative policy to close the 
loopholes to Federal tax avoidance. One of the effec¬ 
tive means employed has been to prescribe the last 
tax-paid value of property as the basis upon which to 
compute the profit on its next succeeding sale. This 
is not only effective but eminently equitable since it 
both subjects to taxation all enhancements in value and 
at the same time prevents the double taxation of the 
same profit. 

In the case at bar, appellant’s stock was reported in 
her husband’s estate tax return and a tax paid on its 
value as of the date of his death. She later sold it and 
computed her taxable profit to be the difference be¬ 
tween the selling price and the last tax paid value, i. e. y 
at the date of her husband’s death. Appellee urges, 
however, that the proper basis for computing the profit 
is the value at the date of the gift, i. e., a smaller value 
and thus that a greater taxable profit was realized. 
The result is the double taxation of the enhancement 
in value between the date of the gift and the date of 
the husband’s death. 



The Supreme Court recognized the inequity of such, 
a situation in the Lang case, supra. There it was 
pointed out, however, that mere unfairness in Result 
could not overturn the express language of the statute. 

In the case at bar, however, the statute is explicit 
and unambiguous in declaring the rule for which 
appellant contends. Her position is supported not 
only by (1) the plain language of Section 204(a)(5) 
of the Act, but by (2) the legislative history of this 
and related sections of income tax legislation, by (3) 
the direct and unequivocal language of the report of 
the Congressional Committee, and by (4) the Supreme 
Court of the United States. | 

It is, therefore, respectfully urged that the ord|c*r of 
the Tax Board be reversed. 


Jesse I. Miller, 

Attorney for Appellant . 
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In the Court of Appeals of the District of 

Columbia 

| 

April Term, 1933 

_ i 

No. 6012 , 

Mrs. Lettie Snyder, petitioner 

v. 

Guy T. Helvering, Commissioner of Internal 

Revenue, respondent | 

ON PETITION FOR REVIEW OF THE DECISION OF j THE 

UNITED STATES HOARD OF TAX APPEALS 

BRIEF FOR THE RESPONDENT 

OPINION BELOW 

I 

The only previous opinion in the present £ase 
is that of the United States Board of Tax Appeals 
(R. 8-12), which is reported in 27 B.T.A. —. | 

JURISDICTION 

This petition for review involves a deficiency in 
income tax of $2,823.78 for the year 1927, anA is 
taken from a decision of the Board of Tax Appeals 
entered April 27, 1933 (R. 13). The case is 



brought to this Court upon stipulation of venue 
(R. 13) by petition for review filed May 12, 1933 
(R. 14), pursuant to Sections 1001-1003 of the 
Revenue Act of 1926, c. 27, 44 Stat. 9, 109-110 
(U.S.C., Supp. VI, Title 26, Secs. 641-642), as 
amended bv Section 1101 of the Revenue Act of 
1932, c. 209, 47 Stat. 169, 286 (U.S.C., Supp. VI, 
Title 26, Sec. 642). 

QUESTION PRESENTED 

Is the basis for determining the gain or loss from 
the sale of property acquired by gift made in con¬ 
templation of death the fair market value of the 
property at the date the gift was made or the fair 
market value of the property at the date of the 
death of the donor ? 

STATUTES INVOLVED 

Revenue Act of 1926, c. 27, 44 Stat. 9: 

Sec. 204. (a) The basis for determining 
the gain or loss from the sale or other dispo¬ 
sition of property acquired after February 
28, 1913, shall be the cost of such property; 
except that— 

***** 

(5) If the property was acquired by be¬ 
quest, devise, or inheritance, the basis shall 
be the fair market value of such property at 
the time of such acquisition. The provisions 
of this paragraph shall apply to the acquisi¬ 
tion of such property interests as are speci¬ 
fied in subdivision (c) or (e) of section 402 
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of the Revenue Act of 1921, or in subdivision 
(c) or (f) of section 302 of the Revenue Act 
of 1924, or in subdivision (c) or (f) of sec¬ 
tion 302 of this Act; j 

* * * * ^ 

I 

(U.S.C. App., Title 26, Sec. 935). j 
Sec. 302. The value of the gross estate of 
the decedent shall be determined by includ¬ 
ing the value at the time of his death qf all 
property, real or personal, tangible or in¬ 
tangible, wherever situated— 

***** 

(c) To the extent of any interest therein 
of which the decedent has at any time nliade 
a transfer, by trust or otherwise, in con¬ 
templation of or intended to take effeqt in 
possession or enjoyment at or after his ddath, 
except in case of a bona fide sale for an ade¬ 
quate and full consideration in money or 

monev’s worth. * * *. 

%/ 

* * * * 

(U.S.C. App., Title 26, Sec. 1094). 

STATEMENT 

The facts as stipulated and found by the Bo^ird 
of Tax Appeals (R. 9-10) may be summarized. as 
follows: 

On or about April 15,1927, petitioner’s husband, 
Howard F. Snyder, in contemplation of death ^nd 

i 

without consideration in money or money’s wofth, 
transferred to the petitioner five thousand (5,0(|)0) 
shares of the common stock of the Maytag Com¬ 
pany, a corporation, which on said date had a vapie 
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of $27,625 per share, or a total value of $138,125 
(R. 9). 

Petitioner’s husband died on September 2, 1927. 
The petitioner, as executrix, filed a Federal estate 
tax return on behalf of the estate of Howard F. 
Snyder, in which there was included in the gross 
estate for the purposes of computing the Federal 
estate tax said five thousand (5,000) shares of May¬ 
tag Company stock for the reason that the convey¬ 
ance of said stock to the petitioner had been made 
in contemplation of death (R. 9). 

On the date of death of petitioner’s husband said 
stock had a value of $31.25 per share, or a total 
value of $156,250, at which amount the stock was 
included in the gross estate in the Federal estate 
tax return and the tax paid thereon (R. 9). 

In December 1927, the petitioner sold the five 
thousand (5,000) shares of stock for the total 
amount of $164,700 (R. 9). 

In determining the profit resulting from the 
transaction the Commisioner of Internal Revenue 
took as the base $138,125, the value of the stock on 
April 15, 1927, the date of the gift (R. 9-10), and 
determined a deficiency accordingly (R. 4-7). Ap¬ 
peal was taken to the Board of Tax Appeals where 
it was contended that the proper basis for deter¬ 
mining the gain was the value of the stock upon the 
date of the death of the donor (R. 8-10). The 
Board of Tax Appeals affirmed the action of the 
Commissioner (R. 12), and petitioner brings the 
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question thus presented to this Court for Review 
(R. 14-16). 

ARGUMENT 

I 

The basis for determining the gain derived or loss sus¬ 
tained upon the sale of property received as a gifjt made 
in contemplation of death is the value of the property 
upon the date of acquisition, which is the date of the gift 

i 

Section 204 of the Revenue Act of 1926 {supra, 
p. 2) fixes the basis for determining the gain de¬ 
rived or loss sustained upon the sale or other dispo¬ 
sition of property acquired after February 28., 1913, 
as being the cost, except that— 

(5) If the property was acquired tyy be¬ 
quest, devise, or inheritance, the basis shall 
be the fair market value of such property at 
the time of such acquisition . The provisions 
of this paragraph shall apply to the acquisi¬ 
tion of such property interests as are speci¬ 
fied in * * * subdivision (c) * j * * 

of section 302 of this Act; * * *. (Italics 
supplied.) I 

Subdivision (c) of Section 302 specifies property 
interests transferred in contemplation of death 
without consideration. It is stipulated that the 
shares of stock here involved were so transferred 
(R. 9). It follows that the base for determining 
the gain upon the sale of such stock is controlled by 
Section 204 (5), 1 and is therefore the fair market 
value of such stock at the time of “acquisition.” 


1 As to this there is no dispute. See petitioner’s brief, 
page 5. 
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Thus the narrow question presented is, When did 
petitioner acquire the 5,000 shares of stock which 
she sold during December 1927. 

As stated above, it is stipulated that the stock 
was transferred to petitioner without consideration 
on April 15,1927 (R. 9). Such transfer clearly con¬ 
stituted a gift. 2 A gift connotes an absolute trans¬ 
fer of property from the donor to the donee, taking 
effect immediately, and fully executed by delivery 
of the property by the donor to the donee. Lust v. 
Miller, 4 F. (2d) 293, 295 (App.D.C.); Lee v. Ijee, 
5 F. (2d) 767 (App.D.C.); Edson v. Lucas, 40 F. 
(2d) 398, 404 (C.C.A. 8th) ; Basket v. Hassell, 107 
U.S. 602, 612. 

It follows that upon the consummation of the gift 
on April 15,1927, petitioner acquired absolute title 
to the corpus of the gift, and therefore the basis for 
determining the gain upon the sale of such property 
is its fair market value on that date, as held bv the 
Commissioner and by the Board of Tax Appeals. 

The fact that such gift was made in contempla¬ 
tion of death did not operate to delay the date of 
acquisition. In fact the statute (Section 302 (c), 
supra) contemplates property which has been 
transferred from one to another inter vivos , and the 
acquisition by the one has become an accomplished 
fact prior to the death of the other. Thus, in 
United States v. Wells, 283 U.S. 102, 116, the Su- 

2 It is treated as such by petitioner in her brief, pages 5-S, 
13-14. 
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prenie Court, speaking with relation to a similar 
statute, said: 

The statutory description embraces gifts 
inter vivos, despite the fact that th^y are 
fully executed, are irrevocable and inde¬ 
feasible. 

I 

Petitioner relies upon the legislative history of 
Section 204 (5) and 302 (c) to establish that 
by the word “acquisition” as applied to a case like 
that under consideration Congress meant the date 
of the death of the donor (Br. 5-9). While legis¬ 
lative history is often helpful to clarify ambiguous 
or doubtful statutes, it cannot be used to distort the 
plain and accepted meaning of words employed by 
Congress. See Thompson v. United States, 246 
U.S. 547, 551; Edwards v. Douglas, 269 U.S. 204, 
211. I 

Petitioner relies upon Brewster v. Gage, 28(j U.S. 
327. (Br. 9.) In that case the Supreme Court 
had before it the determination of the date of “ac¬ 
quisition” of property received by bequest, and 
held that such property was “acquired” bC the 
devisee upon the date of death, and not upoh the 
date of distribution. Obviously that decision liears 
no relation to an absolute gift made inter vivos. 

Petitioner also cites and relies upon Lang v. Com¬ 
missioner, 289 U.S. 109 (Br. 9-12). In that case 
the Supreme Court had before it for determination 
the date of acquisition of property by the survivor 
of a tenant by the entirety. So far as that decision 
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has any bearing* upon the question here presented 
it supports the decision of the Board of Tax 
Appeals. 

CONCLUSION 

It is respectfully submitted that the decision of 
the Board of Tax Appeals is in accordance with law 
and should therefore be affirmed. 

Pat Malloy, 

Assistant Attorney General . 
John H. McEvers, 

Walter L. Barlow, 

Special Assistants to the Attorney General. 

September 1933. 
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